ORDINANCE NO. 4669-16
AN ORDINANCE OF THE CITY COMMISSION OF THE CITY OF WEST PALM
BEACH, FLORIDA, AMENDING THE CODE OF ORDINANCES, AT CHAPTER 34
(ENVIRONMENT) TO CREATE ARTICLE VI (PROPERTY ASSESSED CLEAN
ENERGY PROGRAM) TO PROVIDE REQUIREMENTS FOR PROPERTY ASSESSED
CLEAN ENERGY PROGRAMS AND PROVIDE CONSUMER PROTECTIONS;
PROVIDING FOR CONFLICTS CLAUSE, A CODIFICATION CLAUSE, AND A
SEVERABILITY CLAUSE; PROVIDING AN EFFECTIVE DATE; AND FOR OTHER
PURPOSES.
*

*

*

*

*

WHEREAS, the State of Florida has declared it the public policy of the state to develop
energy management programs aimed at promoting energy conservation and protecting properties
from wind damage; and
WHEREAS, Section 163.08, Florida Statutes, establishes Florida’s Property Assessed
Clean Energy program (“PACE”) which local governments to establish programs to assist
property owners with financing certain energy efficient improvements, renewable energy
improvements and wind resistance improvements; and
WHEREAS, Section 163.08, Florida Statutes, provides that property retrofitted with
energy-related “qualifying improvements” receives a special benefit from reduced energy
consumption, benefits from the reduced potential for wind damage, and assists in the fulfillment
of the state’s energy and hurricane mitigation policies; and
WHEREAS, Subsection 163.08(4), Florida Statutes, finds that qualifying improvement
financed under a PACE program are non-ad valorem assessments which may be collected
through the property tax bill, subject to local government ordinance or resolution; and
WHEREAS, the City Commission of the City of West Palm Beach desires to codify the
requirements for the City’s PACE programs, authorize utilization of a non-ad valorem
assessment and collection process and provide consumer protection provisions.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION OF THE CITY
OF WEST PALM BEACH, FLORIDA, THAT:

SECTION 1:

The Code of Ordinance of the City of West Palm Beach is hereby
amended at Chapter 34, Environment, to create Article VI, Property Assessed
Clean Energy Program, to provide authority and regulations for such program,
and this Article shall read as follows:
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ARTICLE VI PROPERTY ASSESSED CLEAN ENERGY PROGRAM (“PACE”)
Sec. 34-140 - Definitions
(a)
Definitions. For purposes of this article, the following words and phrases shall have the
following meanings:
Financing agreement shall mean the financing agreement or the summary memorandum
of such agreement required to be recorded in the public records of Palm Beach County
in accordance with F.S. sec. 163.08.
PACE assessment shall mean the non-ad valorem assessment placed on a property
owner's tax bill as a result of financing obtained under a PACE program.
PACE program shall mean one or more authorities or programs authorized by the city
commission to offer financing of qualifying improvements.
Program administrator shall mean the entity responsible for offering, managing and
administrating the specific PACE program.
Qualifying improvement shall include those improvements as defined by F.S. sec.
163.08, including energy efficiency, renewable energy and wind resistance or as may be
amended by law.
Sec. 34-141 - Eligible properties.
(a)
Residential property with 4 units or fewer may be eligible for financing qualifying
improvements through a PACE program provided each of the following criteria are met:
(i) All property taxes and other assessments levied on the property tax bill have
been paid and have not been delinquent for the preceding three years, or the property
owner’s period of ownership, whichever is less; and
(ii) There are no involuntary liens, including but not limited to construction liens
on the property; and
(iii) No notices of default or other evidence of property-based debt delinquency
have been recorded during the preceding three years, or the property owner’s period of
ownership, whichever is less; and
(iv) All mortgage debt on the property is current and not delinquent; and
(v) For residential property, all mortgage-related debt on the property may not
exceed 90 percent of the property’s fair market value; and
(vi) The amount to be financed by the PACE program may not exceed 20 percent
of the just value of the property as determined by the county property appraiser,
excepted as otherwise provided by statute; and
(vii) The total mortgage-related debt on the underlying property plus PACE
program financing may not exceed the fair market value of the property.
(b)
Multi-family residential properties of 5 or more units, commercial, industrial,
agricultural, and other non-residential properties may be eligible for financing qualifying
improvements through a PACE program.
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Sec. 34-142 - Eligible improvements.
Energy efficiency, renewable and wind resistance improvements that are permanently
affixed to the property shall be eligible for financing under a PACE program in accordance with
statute.
PaCe programs and program administrators shall identify efficiency standards
established by the U.S. Department of Energy, the U.S. Environmental Protection Agency, or
Florida state agencies, as applicable. PACE programs and program administrators shall
confirm that property owners intend to install eligible products, and that at the time of funding
such improvements have been installed.
Sec. 34-143 - Pricing.
Each PACE program shall establish rules and enforcement mechanisms to ensure that
the estimated costs of a project are consistent with standard industry price ranges for the type
of project and equipment installed, to protect property owners from excessive or unjustified
prices and charges.
Sec. 34-144 - Consumer protection.
(a)
Property owner. Only the record owner of the property may enter into a financing
agreement with a PACE program.
(b)
Consumernotice. In addition to any statutory disclosure requirements the
program administrator shall ensure that each property owner is provided with a separate, written
notice disclosing each of the following
(1)

The estimated total amount of the debt, including amount financed, fees, fixed
interest rate, capitalized interest and the effective rate of the interest charged
(annual percentage rate );

(2)

The 3-day right to cancel the financing;

(3)

A repayment term that is associated with the expected useful life of the
improvements;

(4)

The repayment process and terms, amounts and a schedule that fully
amortizes the amount financed including the estimated annual assessment
amount;

(5)

Identification of any pre-payment fees or penalties;

(6)

That there is no representation that the property improvements to be financed
will increase the overall value of the property;

(7)

That there is no discount for paying the PACE assessment early;

(8)

That the PACE assessment will appear on the property owner's tax bill;

(9)

The nature of the lien recorded and that the PACE assessment will be collected
in the same manner as real estate taxes, that failure to pay the PACE
assessment may cause a tax certificate to be issued against the property, and
that failure to pay may result in the loss of the property subject to the PACE
assessment in the same manner as failure to pay property taxes;

(10) The specific improvements to be financed and installed;
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(11) Notice that the property owner may be required to pay any PACE assessment
in full at the time or refinance or sale of the property.
c)
The consumer notice described in this section must be delivered to the property
owner by the program administrator, and must be signed and dated by the property owner prior
to or contemporaneously with the property owner's signing of any legally enforceable
documents under the PACE program.
(d)
Protected classes. The PACE program and the program administrator shall not
discriminate on the grounds of race, color, religion, sex, gender identity or expression, genetic
information, national origin, age, disability, familial status, marital status, or sexual orientation.
Additionally, The PACE program and the program administrator shall specifically develop and
implement a program that validates the understanding of the PACE program and the terms of
such financing by any property owner who is 65 years of age or older.
(e)
Funding. The PACE program shall require compliance with each of the following
conditions prior to the issuance of any funding to the contractor:
(i)

Any necessary permits have been obtained;

(ii)
Verification that the appropriate financed products and improvements
have been installed; and
(iii)
The property owner and the contractor have signed a certificate of
completion that all improvements have been installed to the property owner’s
satisfaction.
(f)
Consumer privacy. The PACE program shall have and maintain a privacy policy
that complies with state and federal law and, in particular, shall provide a property owner the
ability to opt-out of having the property owner’s information shared with third parties, except
where expressly permitted by state and federal law.
(g)
Data Security. The Pace program shall be responsible for taking security
measures that protect the security and confidentiality of property owner records and information
in proportion to the sensitivity of the information, and as may be required by state and federal
law.
Sec. 34-145 - Marketing
(a)
Marketing practices for a PACE program that are or could appear to be unfair,
deceptive, abusive, or misleading, or that violate laws or regulations, or that are inappropriate,
incomplete or are inconsistent with the program’s purpose are prohibited.
Sec. 34-146 - Contractor management.
(a)
Any work under a PACE program requiring a license under any applicable law to
make a qualifying improvement shall be performed by a contractor properly license, certified or
registered pursuant to state law.
(b)
Contractors performing work under a PACE program shall comply with each of
the following conditions:
(i)

Be licensed
requirements;

and

insured

pursuant

to

the

applicable

statutory
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(ii)
(iii)

Agree to comply with all program requirements and marketing guidelines;
Act in good faith to timely resolve property owner complaints.

(c)
PACE programs or program administrators shall have and shall strictly enforce
anti-kickback policies and procedures that prohibit direct financial or other monetary incentives
to contractors in exchange for or related to such contractor being awarded work under a PACE
program, excepting payment for the contractor’s installation of eligible improvements.
Sec. 34-147 - Inquiries and complaints.
(a)
Complaints regarding contractors. The PACE program or program administrator
shall be required to receive, manage, track, timely resolve and report on complaints from
property owners regarding the funded work performed by the contractors. The PACE program
or program administrator shall investigate and mediate disputes between property owners and
contractors in a timely manner.
(b)
Payment inquiries. The PACE program or program administrator shall be
required to respond to inquiries and resolve any issues, in a timely and complete manner,
related to payments, including but not limited to prepayments and payment reconciliation.
(c)
Review. In the event that ten percent or more of a PACE program’s projects
result in complaints or disputes, or complaints or disputes remain unresolved six months after
completion of a project, the city may review the PACE program or program administrator’s
handling of complaints.
Sec. 34-148 - Reporting.
Each PACE program shall provide a report to the city on a quarterly calendar basis, which shall
include, at a minimum, the following information:
(i)

Dates of reporting period;

(ii)

List of PACE projects started during the reporting period, separated by building
type (e.g., single family, multifamily, retail, office, industrial, etc.);

(iii)

List of PACE projects completed during the reporting period, separated by
building type (e.g., single family, multifamily, retail, office, industrial, etc.). For
each completed project, specify: (1) the qualifying improvements made; (2)
project start date and completion date; (3) the projected energy savings and/or
amount of potential renewable energy to be generated (may be based on
averages for type of improvement); (4) financial information such as cost per
kWh saved/generated; (5) other resource savings if data is available; and (6)
audits performed detailing the audit results, if applicable to the project.

(iv)

Number of jobs (actual or estimated) created during the reporting period;

(v)

Number of applications declined during the reporting period;

(vi)

Unresolved complaints or contractor issues and status;

(vii)

Description of the standardized third-party methodologies and supporting
assumptions used to verify data, and any changes in the methodologies and
assumptions from the previous reporting period.
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Sec. 34-149 - Compliance period.
Any PACE program that does not have the current ability to provide the pricing rules and
enforcement mechanisms or the minimum reporting required by this article shall have one year
from the date of its initial agreement with the city to modify its pricing mechanisms, data
collection and data maintenance systems to comply with this article.
Sec. 34-150 - Suspension of program.
(a)
Failure of a PACE program or program administrator to cooperate with the city’s
review of the administration of such program shall be grounds for suspension of that PACE
program or program administrator by the city commission. Any project that has been initiated as
of the time of suspension shall be permitted to be completed.
(b)
The city commission may suspend a PACE program from funding new projects
for a term determined appropriate by the city commission, should the city commission find that
the PACE program or its program administrator has failed to comply with the statutory
requirements or the requirements of this article. Any project that has been initiated as of the
time of suspension shall be permitted to be completed.

SECTION 2:

All ordinances or parts of ordinances in conflict with this Ordinance are
hereby repealed.

SECTION 3:

Should any section or provision of this Ordinance or any portion,
paragraph, sentence or word be declared by a court of competent jurisdiction to be
invalid, such decision shall not affect the validity of the remainder of this
Ordinance.

SECTION 4:

Authority is hereby granted to codify the text amendments set forth in
Section 1 of this Ordinance.

SECTION 5:

With respect to the compliance period established by Section 34-149 of
the Code, a PACE provider’s initial agreement with the City shall be deemed to
be such PACE’s provider’s first agreement with the City executed concurrent
with or after the effective date of this Ordinance.

SECTION 6:

This Ordinance shall take effect in accordance with law.

[SIGNATURES ON FOLLOWING PAGE]
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FIRST READING THIS 7TH DAY OF NOVEMBER, 2016.
SECOND READING AND PASSAGE THIS 5TH DAY OF DECEMBER, 2016.

ATTEST

CITY OF WEST PALM BEACH BY
ITS CITY COMMISSION:

X

X

CITY CLERK

PRESIDING OFFICER

Signed by: Hazeline Carson

Signed by: Geraldine Muoio

APPROVED AS TO FORM AND LEGALITY:

12/2/2016

X
CITY ATTORNEY
Signed by: NUrcheck
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